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TS, / ORDER

PER SUSHMA CHOWLA, VP

The appeal filed by assessee is against order of CIT(A)-22, New
Delhi, dated 20.01.2017 relating to assessment year 2011-12 against

penalty levied u/s 271(1)(c) of the Act.
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2. An adjournment application was moved but the person appearing
had no authority of letter to appear. We find that the issue raised in the
present appeal is squarely covered and hence we proceed to decide the
same after hearing learned DR for the Revenue and ex-parte qua the
assessee. The only issue raised in the present appeal is against levy of

penalty under section 271(1)(c) of the Act.

3. We have heard the learned DR for the Revenue and perused the
record. The perusal of the assessment order reflects the AO to have made
addition of Rs. 1.58 Crores on account of unexplained cash credits and
Rs. 11,50,000/- on account of share application money. While making the
aforesaid additions, the AO has failed to record any satisfaction for
initiating the penalty proceedings under section 271(1)(c) of the Income
Tax Act. Thereafter, the AO passes the penalty order under section
271(1)(c) of the Act for furnishing inaccurate particulars of income as per

the provisions of section 271(1)(c).

4. Penalty for concealment is leviable either for concealing the income
or for furnishing of inaccurate particulars of income. The AO while
initiating the same has to record satisfaction in this regard. Under the
provisions of section 271(1)(c) of the Act, it is incumbent upon the
Assessing Officer to record satisfaction to the effect that the assessee has
either concealed its income or furnished inaccurate particulars of income
for initiating penalty proceedings under section 271(1)(c) of the Act. Such

recording of satisfaction in the case of assessee is missing and
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consequently, the action of the Assessing Officer in initiating penalty
proceedings is invalid. In this regard, we find support from the ratio laid
down by the Hon’ble Bombay High Court in CIT Vs. Shri Samson
Perinchery in Income Tax Appeal No.1154 of 2014 with other Income Tax
Appeals Nos.953 of 2014, 1097 of 2014 and 1226 of 2014, judgment
dated 05.01.2017, wherein it was held that where initiation of penalty is
on one limb and the levy of penalty is on other limb, then in the absence
of proper show cause notice to the assessee, there is no merit in levy of

penalty.

5. Where the AO has failed to record any satisfaction during the
course of assessment proceedings for initiating the penalty proceedings
against the assessee by way of show causing as to which limb of section
271(1)(c) of the Act has not been fulfilled by the assessee, the penalty
order passed under section 271(1)(c) of the Act suffers from infirmity.
Hence the same is cancelled. The grounds of appeal raised by the

assessee are allowed.

6. In the result, this appeal of the assessee is allowed.

Order pronounced in the open court on 21st day of February, 2020.

Sd/- Sd/-
(Dr. B.R.R. KUMAR) (SUSHMA CHOWLA)
oadr AT /ACCOUNTANT MEMBER 34T/ VICE PRESIDENT
feeell / f&di  Dated : 21° February, 2020.
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